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8 In the  ma tte r of:

9

10

11

12 LANCE MICHAEL BERSCH, and

13

14

15 Re s ponde nts  .

16

17 The  Securitie s  Divis ion ("Divis ion") of the  Arizona  Corpora tion Commiss ion

18 ("Commiss ion") respectfully reques ts  tha t this  Tribunal deny the  ER Respondents

19 Motion To Continue  He a ring ("Motion").

20 The  ER Respondents  have  been monitoring the  docke t of a t leas t one  other

21 case  the  Divis ion's  unders igned counsel is  prosecuting and that was  se t for a  three

22 week hearing beginning on October 31, 2016. See  In the  Matte r of Robe rt J Moss

23 e t a l., A.C.C. Docket No. S-20953A-16-0061 (filed 2/23/2016). The  origina l hearing

24

25

26
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1 This  re sponse  re fe rs  te  the  following Respondents  a s  "the  ER Respondents": ER
Fina ncia l & Advis ory S e rvice s , LLC ("ERF"), La nce  Micha e l Be rs ch ("Be rs ch")
David John Wanzek ("Wanzek") and Linda  Wanzek ("Mrs . Wanzek").
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I. The Moss Case Has Been Continued To February 2017.

1 da te  in the Moss case  was September 19, 2016, which did not present a  scheduling

2 problem for the  Divis ion with respect to the  hearing da te  in the  ins tant case  aga ins t

3 the  ER Respondents . The  re spondents  in the  Moss case , however, were  recently

4 granted a  continuance , and tha t hearing was  rescheduled to run from October 31 to

5 November 15, 2016. Tha t schedule  in Moss would not a llow the  Divis ion's  counse l

6 adequate  time to prepare  for the  hearing in this  case . Accordingly, the  Divis ion filed

7 a  Motion to Continue  the Moss hearing to a date in ea rly 2017.

8 Be ca us e  the  ER Re s ponde nts  ha ve  be e n monitoring wha t the  Divis ion's

9 unders igned counse l is  doing in othe r cases , they saw the  Motion to Continue  the

10 Moss  case . They seek to use  the  Moss case  as  an opportunity to further de lay this

1 1 ca s e .

12 Continua nce s  re quire  "a  s howing of good ca us e ." R14-3-109(Q), Rule s  of

13 Practice  and Procedure  Before  the  Corpora tion Commiss ion. The  Divis ion's  Motion

14 to Continue  in the Moss case does not provide any good cause to continue the hearing

15 in this  case, which is  set to commence on November 30, 2016. The ER Respondents '

16 Motion should be  denied for the  following reasons .

1 7

18 There  is  no reason to continue  this  case  because  the  Divis ion's  counse l no

19 longe r ha s  a  s che duling proble m. On S e pte mbe r 16, 2016, Adminis tra tive  La w

20 Judge  Marc S te rn, who is  pre s iding ove r Moss , gra nte d the  Divis ion's  Motion to

21 Continue . The  hea ring in Moss has been reset to begin on February 21, 2017.2

2 2

2 3

24 The pending Petition for Review to the  Arizona Supreme Court by Mr. Bersch

25 and Mr. and Mrs. Wanzek does not warrant postponing the hearing in this case. Afte r

2 6

II. The  Petition  For Review Does  Not Warrant Pos tponing  The  Hearing .

2 See Eleventh Procedural Order filed 9/16/2016 in Moss , A.C.C. Docket No. S-
20953A-16-0061.
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1 thorough brie fing a nd ora l a rgume nts  a t e ve ry le ve l, this  Tribuna l, the  S upe rior

2 Court, and Divis ion One  of the  Court of Appea ls  have  re jected the  ER Respondents  '

3 s ta tute  of limita tions  and due  process  a rguments .

4 Re ga rdle s s  of the  P e tition for Re vie w's  s ubs ta nce , s ta tis tica lly the re  is  only a

5 4.65 pe rce nt cha nce  tha t the  Arizona  S upre me  Court will gra nt re vie w. "In 2015,

6 pa rtie s  file d  pe titions  for re vie w in the  Arizona  S upre me  Court conce rning 473

7 de cis ions  is s ue d by Divis ion One . The  Arizona  S upre me  Court in 2015 gra nte d

8 re vie w in 22 ca s e s  is s ue d by Divis ion One ...." 2015: The  Ye a r In Re vie w, Arizona

9 Court o f Appe a ls Divis ion One , a t p . 17 (a va ila ble a t

10 This  ca s e  s hould  no t be  furthe r

11 de la ye d whe n the re  is  only a  4.65 pe rce nt cha nce  tha t the  Arizona  S upre me  Court

12 will a cce pt re vie w, le t a lone  re ve rs e  e ve ry judge  who ha s  cons ide re d a nd re je cte d

13 Respondents ' s ta tute  of limita tions  and due  proces s  a rguments .

14 More ove r, the  ER Re s ponde nts  a re  wrong whe n the y a s s e rt tha t the  "S ta tute

15 of Limita tions  and due  process  is sues  could be  case  dispos itive , e limina ting the  need

16 for a  he a ring." Motion a t 2:8-9. Mr. Be rsch a nd the  Wa nze ks  a s se rt tha t the  s ta tute s

17

18 the  Wanzeks  a re  mis taken for the  rea sons  de ta iled in the  Fourth P rocedura l Orde r a t

19 pa ge s  9 to 12, a nd in the  Court of Appe a ls ' Me mora ndum De cis ion. See  Borsch v.

20 S la te  of Arizona , 2016 WL 3101789 a t *4, '11 14-16 (Ariz. App. 6/2/2016).

21

22

23 continuing with this  e nforce me nt a ction. Ra the r, the  Arizona  S upre me  Court would

24 ne e d to re ma nd the  ca s e  for a  de te rmina tion of whe n the  limita tions  pe riod be ga n

25 running unde r one  of those  s ta tute s .

26

http://www.a zcourts .gov/coa 1/Annua l-Re port).
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1

2 limita tions  pe riods . They do not begin to run "until the  discove ry of the  fraudulent

3 practice on which the liability is  based, or after the discovery should have been made

4

5 ("[P ]ros e cutions  for offenses  mus t be  commenced within the  following pe riods

6 afte r actua l discovery by the  s ta te or discovery by the  s ta te tha t should have

7 occurred with the  exercise  of reasonable  diligence , whichever firs t occurs ....").

8 The re  is  no e vide nce  in the  re cord on a ppe a l conce rning whe n the  Commiss ion

9 dis cove re d Mr. Be rs ch's  a nd Mr. Wa nze k's  viola tions  of the  S e curitie s  Act's

10 a ntifra ud provis ions . Nor is  the re  a ny e vide nce  a s  to whe n the  Commis s ion s hould

11 ha ve  dis cove re d the ir viola tions  by the  e xe rcis e  of re a s ona ble  dilige nce . The re  is  no

12 evidence  on these  factua l is sues  because  the  adminis tra tive  hea ring has  not been he ld

13 ye t. Mr. Be rs ch a nd the  Wa nze ks  pre ma ture ly file d the ir s pe cia l a ction a nd a ppe a l

14 be fore  de ve loping a  fa ctua l re cord on the s e  is s ue s .

15

16

17 da te  when the  limita tion pe riod began running, i.e . the  da te  when the  Commiss ion

18 discovered or reasonably should have  discovered Mr. Bersch's  and Mr. Wanzek's

19 viola tions .

20 A s imila r factua l de ficit unde rmines  Mr. Be rsch's  and the  Wanzeks ' appea l

21 re ga rding the  a lle ge d due  proce s s  viola tion. A litiga nt cla iming a  due  proce s s

22 viola tion based on the  gove rnment's  a lleged de lay in bringing a  case  aga ins t him

23 mus t show tha t (1) the  gove rnment intentiona lly de layed bringing proceedings  to

24 ga in a  ta ctica l a dva nta ge  or to ha ra s s  him, a nd (2) the  de la y a ctua lly a nd subs ta ntia lly

25 pre judice d him. S e e  S ta te  v. Broughton, 156 Ariz. 394, 397-98, 752 P .2d 483, 486-

26 87 (1988).

1 .
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22 Nowhe re  in the  re cord on a ppe a l ha ve  Mr. Be rs ch a nd the  Wa nze ks  a lle ge d

23 who the  witne s s e s  a re  who a re  now purporte dly una va ila ble  to  the m, wha t thos e

24 witne s s e s  would ha ve  te s tifie d to, whe the r a nd why the ir te s timony would be

25 cre dible , a nd how it would a ffe ct the  outcome  of this  e nforce me nt proce e ding.

26 Likewise, nowhere in the record on appeal have Mr. Bersch and the Wanzeks alleged

5

In the  record on appea l, the re  is  no evidence  tha t the  Commiss ion de layed

bringing this  e nforce me nt a ction. The re  is  ce rta inly no  e vide nce  tha t the

Commiss ion intentiona lly did so to ga in some  tactica l advantage  or to ha ra s s  the

Respondents.

To make  a  showing of actua l and subs tantia l pre judice , 'it is  not enough to

show the  mere  passage  of time  nor to offe r some sugges tion of specula tive  ha rm,

rather the defendant must present concrete  evidence showing material harm. "' State

v. Dunla p, 187 Ariz. 441, 450, 930 P.2d 5 lb, 527 (App. 1996) (quoting United States

v. Anagnosfou, 974 F.2d 939, 942 (7th Cir.1992), ce rt. de nie d, 507 U.S . 1050

(l993)). The  de a th or una va ila bility of a  witne s s  is  ins ufficie nt to s how pre judice .

Dunla p, 187 Ariz. a t 451, 930 P.2d at 528, Sta te  v. Lemming, 188 Ariz. 459, 462-63,

is  not enough to es tablish prejudice ."). Prejudice  requires  a  showing that the  witness

would ha ve  te s tifie d, tha t the  te s timony would ha ve  be e n cre dible , a nd tha t the

te s timony would a ffect the  outcome . Dunla p, 187 Ariz. a t 451, 930 P .2d a t 528.

"The  de ta il provide d by the  de fe nda nt mus t be  sufficie nt for a  court to de te rmine

whether the missing witness  is  materia l to the defense." Le mming, 188 Ariz. a t 462-

63, 937 P.2d a t 384-85. The s imple  s ta tement that memories  have faded is  "nothing

more  tha n a n a s s e rtion tha t s ome  of the  witne s s e s  ma y ha ve  ha d diminis he d

recollections  by reason of the  passage  of time ." Broughton, 156 Ariz. a t 398, 752

P.2d a t 487 (finding no actua l pre judice).
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111 . A Non-Existent, Speculative Motion to Stav Does Not Warrant A
Continuance.

1 what, if any, other evidence has been lost, what that evidence would state, or whether

2 it would be  he lpful to the ir ca se  ra the r than handful. See  Broughton, 156 Ariz. a t

3 398 (finding no pre judice  from los t fore ns ic e vide nce  with no s howing wha t the

4 forens ic evidence  was  or how it would be  exculpa tory).

5 Without a  factua l record and evidence  on these  is sues , Mr. Bersch and the

6 Wanzeks cannot es tablish intentional delay or actual prejudice such that the  Arizona

7 Supreme Court could find a  due process  violation as  a  matter of law and prohibit the

8 Commiss ion from continuing with this  enforcement action, See Zavala v. Ariz. State

9 P e rs onne l Boa rd, 159 Ariz. 256, 267, 766 P .2d 608, 619 (App. 1987) ("[W]e

10 overstepped our bounds in resolving as  a  matter of law that the  recommencement of

11 dismissa l proceedings  in this  case  would be  incons is tent with due  process ," noting

12 that whether Sta te  should be  barred from pursuing employee 's  te rmination involved

13 "fa ctua l de te rmina tions , a nd it s hould be  pre s e nte d, a t le a s t initia lly, a t the

14 adminis tra tive  leveL").

15

16

17 The ER Respondents  argue to continue the  hearing in this  case  because they

18 "may" move  the  Arizona  Supreme Court for a  s tay. Motion a t 2: 13-14. They do not

19 e xpla in why the y ha ve  not ye t move d for a  s ta y if the y be lie ve  one  is  wa rra nte d.

20 Whether the  ER Respondents  will actually file  a  motion to s tay is  specula tive  a t this

21 point. Whe the r the  Supreme  Court would grant a  s tay, which is  an "extraordina ry

22 remedy,"3 is  even more  specula tive . Specula tion about a  non-exis tent motion is  not

23 good ca us e  for a  continua nce  unde r R14-3-l09(Q).

24

25

26

3 Unite d S ta te s  v. J udicia l Wa tch, Inc., 241 F. S upp.2d 15, 16 (D.D.C. 2003) (de nying
s ta y be ca us e  litiga n t o ffe re d  no  ne w a rgume nts  bu t me re ly re ha s he d  a rgume nts
re je cte d in  multiple  forums ).

6
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Iv. The ER Respondents' Remaining Arguments For A Continuance Are Ill-
Conceived And Moot.

1

2

3 The ER Respondents  a lso argue for a  continuance by a ttempting to minimize

4 the ir a lleged viola tions  of the  Securities  Act re la tive  to the  viola tions  a t is sue  in the

5 Mos s  ca s e . The y a rgue  tha t it is  "more  pre s s ing" to ge t re s titution obliga tions  in

6 place against the Moss respondents  Moss  than it is  agains t them. The fifty-e ight (58)

7 investor-victims who lost $3,078,909 while  the ER Respondents  raked in $3,094,76 l

8 in "cus todia l fe e s " a nd undis clos e d finde rs ' fe e s  like ly dis a gre e .4

9 Respondents  are  in no position to argue about how the Commission should prioritize

10 its  securities  enforcement caseload.

11 The  ER Re s ponde nts  a ls o a rgue  tha t the Moss ca s e , which wa s  file d in

12 February 2016, should be  heard before  this  case , which was  filed two years  earlie r

13 in February 2014. Tha t is  non-sens ica l from a  judicia l adminis tra tion point of view.

14 Delaying this case more than the ER Respondents already have would only aggravate

15 any problems of fading memories  by witnesses .

16 In any event, the Moss hearing has been rescheduled to begin on February 2 l ,

17 2017. That scheduling change  moots  the  ER Respondents ' a rguments  about which

18 case  should go to hearing firs t.

The  ER

19

20 The  Divis io n  re s p e c tfu lly re q ue s ts  tha t th is  Trib una l d e ny the  E R

21 Respondents ' Motion to Continue  Hearing.

22

23

24

25

26 4 Ame nde d Notice  a t 111166, 72-73 .

Conclus ion
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By: I ,
James Burgess
Attorney for the  Securitie s  Divis ion of
the  Arizona  Corpora tion Commiss ion
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ha ve  cons e nte d to e ma il s e rvice .

Alan S . Baskin
Da vid E. Wood
Baskin Richards  PLC
2901 N. Centra l Avenue, Suite  1150
P hoe nix, Arizona  85012
Attorneys  for Concordia  Financing Company, Ltd.

1 On this  20th day of September, 2016, the  foregoing document was  filed with Docket

2 Control as  a  Securities  Division Response to Motion, and copies of the foregoing were

3 mailed on beha lf of the  Securitie s  Divis ion to the  following who have  not consented

4 to ema il s e rvice . On this  da te  or a s  soon a s  poss ible  the rea fte r, the  Commiss ion's

5 eDocket program will automatica lly email a  link to the  foregoing to the  following who

6 On this  da te , a n e -ma il wa s  a ls o s e nt by the

7 unders igned to any of the  following who have  consented to email service .
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Paul J . Roshka, Jr.
Cra ig M. Waugh
P OLS INELLI
One East Washington Suite  1200
Phoenix, AZ 85004
Attorneys  for ER Financia l & Advisory Se rvices , LLC,
Lance  Michael Bersch, David John Wanzek, and Linda  Wanzek
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Timothy J . Sa to
S ne ll & Wilme r,
400 E. Van Buren St. #1900
P hoe nix, AZ 85004
Attorneys  for ER Financia l & Advisory Se rvices , LLC,
Lance  Michael Bersch, David John Wanzek, and Linda  Wanzek
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